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PART I – OVERVIEW 

1. The issue in this case is whether there is a legal duty to accommodate religious difference 

in the process to determine and certify death in Ontario.  We begin with an overview of 

argument, followed by an examination of the rules regarding the process to determine and certify 
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death in Ontario.  We then review the application of the Charter to the process to determine and 

certify death and to the Respondent in carrying out that legal mandate.   We set out why Taquisha 

has standing to assert a Charter claim and how her Charter rights were violated by the failure to 

accommodate her express wishes and religious beliefs as part of the process to determine and 

to certify her death.  We explain why there is no undue hardship or section 1 justification for the 

infringement of Taquisha’s Charter and human rights. We conclude with a review as to why the 

Consent and Capacity Board is best suited and legally mandated to determine disputes arising 

from the withdrawal of mechanical ventilation and related treatment measures, including in 

circumstances where the question of death is in dispute. 

Legal Definition, Determination and Certification of Death 

2. It is the duty of the law to establish the legal definition of death.  Ontario has no statutory 

legal definition of death and the common law on the subject is sparse, predates the Charter of 

Rights, and is inconsistent with Canadian Constitutional and human rights values and protections, 

as well as those embodied by the terms of the Health Care Consent Act (“HCCA”), to the extent 

that it fails to accommodate religious difference. 

3. There is a statutory regime which determines and certifies death in Ontario through 

legislative mandate under the Vital Statistics Act, Coroners Act, and Regulations passed under the 

Public Hospitals Act.  Into this mix the definition of neurological death has been drawn from the 

common law and from certain Canadian guidelines for neurological death articulated in a 

Canadian medical journal in 2006.  All of this 'definition of death' legal superstructure does not 

expressly or inherently take into account Charter values such as the freedom of religion and 



3 
 
 

freedom of equality.  The legislation determining and certifying death is the essential baseline for 

the determination of neurological death.  This essential legislative baseline is therefore subject 

to the Charter of Rights and Freedoms.  So too is any common law definition of death applied 

under the statutory scheme in order to determine and certify death.  Into this mix also falls the 

terms and requirements of the HCCA which governs the withdrawal of treatment based upon 

specified rules and requirements. 

4. The Court was wrong to disregard as merely clerical the statutory duty imposed on 

doctors to determine and certify death in Ontario under this legislative scheme. 

5. The statutory process to determine and certify death and the common law definition of 

death are properly subject to Charter review and are inconsistent with the Charter and human 

rights law to the extent that they fail to consider individual wishes and beliefs and fail to 

accommodate religious difference. 

6. Physicians use one of two sets of criteria to determine and certify death under the Ontario 

legislative regime.  This regime is the basis for the issuance of legal and medical death certificates 

in Ontario, from which other legal rights and obligations arise.   

7. Cardiorespiratory death occurs when there is an irreversible cessation of cardiorespiratory 

function, i.e., a person’s heart stops beating and they stop breathing irreversibly.  Death by 

neurological criteria occurs where there is an irreversible cessation of brain functions as 

determined by the absence of brainstem reflexes, the irreversible loss of the capacity for 

consciousness and the capacity to breathe.  The concept of neurological death is one of whole brain 

death.   It applies only in the context of a patient with a functioning circulatory system who is 
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receiving mechanical ventilator support. 

8. A legal declaration of death by cardiorespiratory criteria is consistent with Taquisha’s 

express wishes and beliefs.  A legal declaration of death by neurological criteria is not. 

9. To the extent that the statutory process to determine and certify death and the legal 

definition of death fail to accommodate Taquisha’s express wishes and religious beliefs, they 

violate Taquisha’s Charter and human rights. 

Doctors Must Accommodate Patients and the Charter Applies to them when Determining and 

Certifying Death 

10. The law imposes an obligation on health care providers to accommodate Taquisha and 

other individuals in the delivery of health care services, including with respect to the withdrawal 

of treatment based on consent and individual wishes, values and beliefs, as per the HCCA, or in 

the legal determination of death by either neurological or cardiorespiratory criteria.  A clear 

example of this is in the case of Jehovah’s Witnesses who refuse consent to blood transfusions 

on religious grounds, despite the fact that this treatment is medically indicated and refusal of 

consent may lead to death, or in the provision of sign language interpretation to deaf patients as 

in Eldridge.1 

11. In applying the law to determine and certify death, doctors engage in a legally prescribed 

state function that is properly subject to Charter review. 

Taquisha Has Standing to Assert a Charter Claim 

12. Medical science of the brain is in its infancy. A review of the evolution of medical 

                                                           
1 Eldridge v. British Columbia (Attorney General), (1997) 151 D.L.R. (4th) 577(SCC) 
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standards relative to the neurological determination of death over the decades demonstrates their 

frequently changing and often arbitrary and subjective parameters.  By contrast, the determination 

of death by cardiorespiratory criteria is both objective and certain.2 

13. Taquisha’s ongoing movements and physiological function are not consistent with spinal 

cord reflexes or with neurological death.  Regardless, accommodation of Taquisha’s express 

wishes and religious beliefs means that Taquisha remains legally and biologically alive even if 

she is determined to meet the medical criteria for neurological death. 

14. Taquisha has standing to assert a Charter claim.  Breach of Taquisha’s Charter rights is 

directly connected to the legal determination of her death.  To find otherwise is to trivialize 

Charter and human rights protections and their application to determine the ultimate question of 

Taquisha’s death. 

15. To determine that Taquisha is dead without regard to her Charter and human rights or her 

express wishes and beliefs, and that as such she cannot assert a Charter claim, puts the cart before 

the horse.  Taquisha’s death is directly related to the breach of her Charter and human rights in 

the process to determine and certify her death and public policy mandates Charter review where 

there is a connection between the Charter breach and death itself, which exists in this case.  The 

lower Court ignored this connection. 

16. Respect for Taquisha and any person with disability requires due consideration of their 

autonomy, equality, wishes, values and beliefs.  A Constitutional legal definition of death can 

                                                           
2 Lovato v. District Court in & For Tenth Jud., 601 P.2d 1072 (1979), p.6-13. 
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require no less. 

17. A formalistic legal determination of death that fails to account for these values diminishes 

our freedom, dignity, equality and autonomy in a way that fails to accord with the fundamental 

values enshrined in the Charter. 

18. Accommodation of religious difference in the legal determination and certification of death 

is consistent with our most basic and cherished values of liberty, equality, autonomy and dignity.  

Such accommodation is well established and applied in neighbouring jurisdictions such as New 

Jersey and New York. 

Taquisha’s Charter and Human Rights were Violated 

19. The Court wrongly found that Taquisha’s rights under ss. 2, 7 and 15 of the Charter and 

under ss. 1, and 9 of the Human Rights Code were not engaged and did not apply to the legal 

process to determine and certify her death. 

20. Religious freedom and substantive equality are enshrined in the Charter.  They must be 

respected.  To the extent that a legal decision to end life is made, it must be done only after a 

process of review of both medical considerations and individual wishes and beliefs.   

21. The Court incorrectly disregarded as irrelevant consideration of Taquisha’s individual 

wishes and beliefs relative to the refusal by Taquisha’s substitute decision-maker to consent to 

the withdrawal of mechanical ventilation and relative to the legal determination of Taquisha’s 

death. 
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22. This represents a fatal error that fundamentally undermines the Court’s analysis of the 

legal definition of death and of the requirements imposed on doctors to determine and certify 

death and to seek consent under the Health Care Consent Act to withdraw treatment.   

23. The lower Court fundamentally misconstrued the values that underlie and define the 

Freedom of Religion under s.2(a) of the Charter relative to the process to determine and certify 

legal death and wrongly construed individual religious beliefs that are properly protected by s.2(a) 

of the Charter and actions based on them as objects of belief not deserving of Charter protection.  

The lower Court’s analysis under s.2 is fatally flawed and cannot stand.   

Withdrawal of Treatment and Jurisdiction of the Consent and Capacity Board 

24. The decision to withdraw mechanical ventilation is a treatment decision governed by the 

terms of the HCCA which requires consent in accordance with an assessment of Taquisha’s express 

wishes or best interests which includes consideration of her individual wishes and beliefs, in 

addition to medical and other considerations. 

25. The refusal of consent to withdraw mechanical ventilation treatment was made at the 

time by her substitute decision-maker (SDM) in accordance with the HCCA which obliged the 

SDM to make treatment decisions according to Taquisha’s previously expressed capable wishes 

applicable to her circumstances. Any other interpretation of Taquisha’s rights at the most 

vulnerable time of her life renders worthless the protections of s.21 of the HCCA that requires 

Taquisha’s SDM to act in her best interests.  The assessment of best interests requires the SDM 

to take into account Taquisha’s individual wishes and beliefs.   Her specific wishes are binding 

on the SDM while more general wishes must be taken into account as part of the assessment of 

best interests. 
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26. The HCCA is the Provincial embodiment of the Charter as it relates to health care.  The 

HCCA recognizes Charter Rights and Freedoms by requiring SDMs to make treatment decisions 

according to the incapable person’s previously expressed capable wishes applicable to his or her 

circumstances.  The HCCA further requires that physicians seeking consent to treatment of an 

incapable person ensure that SDMs give or refuse consent in accordance with those wishes or 

according to the patient’s best interests.3 

27. To hold doctors and substitute decision-makers to a lesser standard in the determination 

of death than the law requires of them with respect to treatment decisions likely to result in death 

is nonsensical and inconsistent with the purpose and values of the Charter and the HCCA.  These 

values promote individual autonomy, dignity, choice and self-determination. 

28. To the extent that a decision is made to end life and withdraw medical support, it must be 

done only after appropriate accommodation is provided where required. 

29. In those rare cases where a dispute arises as to the withdrawal of treatment and where the 

legal determination of death is in dispute, an open and transparent process before an independent 

decision maker must allow family and doctors to make submissions on individual wishes and 

beliefs and medical considerations relative to the decision to end life.  The Consent and Capacity 

Board is best suited and legislatively mandated for this purpose, including in circumstances 

where the determination of death is in dispute based on physiological or religious grounds, or 

based on claims under the Charter or Human Rights Code. 

                                                           
3 Health Care Consent Act 1996, S.O. 1996, c.2, Sch A, s. 1, 2, 10(1)(b), 21 at Schedule “B”. 
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30. The lower Court decision wrongly insulates the determination of death as a matter of law 

from legal or constitutional review. 

PART II – FACTS 

 

31. Taquisha is 27 years old and was in general good health prior to the incident of September 

14, 2017 when she suffered a drug overdose. She has a 9 year old daughter named Khia.  Taquisha 

was found unconscious and was transported to the Hospital by ambulance. After the initial 

treatment at the Hospital, Taquisha started to breathe on her own, had a pulse and heartbeat, 

was moving her limbs, and she had all vital signs.  Taquisha was given ventilator support to aid 

breathing and she remains on ventilator support.4 

 

32. On September 20, 2017, Taquisha was determined to meet the medical guidelines for 

death by neurological criteria (“NDD”).5   Taquisha’s SDM was advised that the hospital would be 

removing ventilator support absent a Court Order.  On September 21, 2017, a medical certificate 

of death was issued by the Respondent doctor.6   Taqusha’s SDM challenged the certificate of 

death and the unilateral decision to remove mechanical ventilation and related treatment 

measures.  A Court Order for a temporary injunction to continue ventilator support was granted 

that same day.7 

 

33. In coming to the determination that Taquisha was “dead”, the Respondent gave no 

                                                           
4 Decision of L.Shaw J, dated June 26, 2018 (the “Decision”), ¶4  [Appeal Book, Tab 3] 
5 Decision,  
6 Decision ¶10, 137-138, 146, 148-149  
7 Decision, ¶19-20  
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consideration to Taquisha’s wishes or express religious beliefs which reject determination of 

death by neurological criteria.  The Respondent also disregarded evidence of Taquisha’s ongoing 

biological life. 

 

34. Harvard Chair of Bioethics Dr. Truog states that it is simply a fact that the legal definition 

of death, as defined by neurological criteria, does not correspond with a biological definition of 

death:   

 Incontrovertible evidence has been developed that those individuals who meet diagnostic 

criteria for brain death can continue to live and maintain integrated functions indefinitely 

with the aid of mechanical ventilation.  These include circulation, digestion, excretion of 

waste products, temperature control, wound healing, fighting infections, and even 

continued growth and development.8 

 

 

35. There is no dispute that Taquisha’s heart continues to beat, her organs continue to function, 

she takes in nutrition and hydration and excretes waste.  She demonstrates ongoing significant 

body movements, circulation, temperature control, wound healing, fighting of infections, and she 

breathes with the assistance of a ventilator.9  Taquisha is biologically alive. 

36. Since the declaration of death, Taquisha has demonstrated significant atypical 

movements in nature and duration that are not consistent with spinal cord reflexes. There are 

also indications of interactive responsiveness and hypothalmic brain function which defy a 

finding of neurological death.10 

                                                           
8 Affidavit of Dr. Truog affirmed November 28, 2017, exhibit “B” [Appeal Book, Tab 20, page 419-420]; Decision, 
¶98-99, 118, 120. 
9 Decision, ¶120-121.  
10 Decision ¶10, 137-138, 146, 148-149; Affidavit of Stanley Stewart, sworn October 11, 2017, ¶12, exhibit “A” 
[Appeal Book, Tab 12, page 205, 217]; Medical Charts re TSH, dated September 29, 2017; October 18, 2017  
[Appeal Book, Tab 15, page 228-229];  Transcript of Proceedings at Trial, dated October 17, 2017, p.164-169 – 



11 
 
 

37. The expert evidence of neurologists Dr. Shewmon and Dr. Carlen is that Taquisha’s 

movements are atypical in quality and duration.  Dr. Carlen has never seen movements of this sort 

in someone declared brain dead.11  Dr. Shewmon notes that the more complex, squirming 

movements that involve multiple body parts cannot be declared with any degree of certainty, on 

the basis of their appearance alone, to be of spinal origin. Dr. Shewmon further opines that 

Taquisha was never seen by a neurologist prior to or after the determination of death, which is a 

source of concern, particularly given that her movements continue well beyond the 24 to 72 hours 

that may be expected of a brain dead patient according to the literature.  He notes that for these 

reasons the possibility of brain origin for some of these movements should be considered.12  He 

endorsed a request for a systematic assessment of Taquisha’s body movements to determine if 

there was any response to verbal commands and evidence of consciousness.  This request was 

rejected by the Court below.13 

38. The evidence is clear that if Taquisha’s movements are not spinal cord reflexes then the 

movements must be the result of some brain activity, meaning that Taquisha is not brain dead.14 

39. Taquisha is a lifelong Christian.15 According to her beliefs, the essence of identity and 

personhood is reflected in the soul and not in the brain.  This is what defines our uniqueness as 

                                                           
cross examination of Dr. Hayani [Appeal Book, Tab 21, page 428-434]; James Tibbals and Ari R. Joffe, “The 
Diagnosis of Brain Death: Apneic-Oxygenation as a Self-Fulfilling Diagnostic Test” in Considering Consciousness 
Clinically (Nova Science Publishers, 2016), p. 51-52 [Appeal Book, Tab 16, page 233-242] 
11 Decision, ¶166-168; Affidavit of Peter Carlen, sworn November 24, 2017, Exhibit “B” [Appeal Book, Tab 19 page 
325] 
12 Affidavit of Alan Shewmon, sworn November 5, 2017, ¶19-21, 28 [Appeal Book, Tab 18, page 253-254,256] 
13 Court Endorsement, dated November 7, 2017 [Appeal Book, Tab 7, page 159-170] 
14 Decision, ¶165; Transcript of Proceedings at Trial, dated November 30, 2017, p.62-63 – cross examination of Dr. 
Healey [Appeal Book, Tab 22, page 436-437] 
15 Affidavit of Stanley Stewart, sworn November 5, 2017, ¶1 [Appeal Book, Tab 17, page243] 
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human beings and it is sparked by the will of God.16  

40. During discussions about health care, she made clear her belief that death occurs when the 

heart stops beating and a person stops breathing.  Taquisha made her wishes clear that she wanted 

to have her life preserved, including through mechanical ventilation so long as her heart was 

beating.17 

41. Taquisha’s circulation continues, her heart beats and she continues to move.  As such, 

Taquisha is alive according to her own Christian religious beliefs.18 

42. Based on Taquisha’s express wishes and religious beliefs, it would be improper for her 

SDM to direct the withdrawal of mechanical ventilation so long as her heart continues to beat. 

43. Before Taquisha was pronounced dead by the Respondent based on neurological criteria, 

Taquisha’s SDM was never asked about her individual wishes or beliefs relative to withdrawal of 

mechanical ventilation, or the moment of death.19   

44. A determination of death by neurological criteria is inconsistent with Taquisha’s express 

wishes and beliefs that recognize death as when the heart stops beating and the person stops 

breathing, i.e. cardiorespiratory death. 

45. The common law definition of death and the Canadian Guidelines to determine 

neurological death endorsed by the Court below provide for no accommodation of religious beliefs 

in the legal determination and certification of death.  The legislative framework in no way 

                                                           
16 Affidavit of Stanley Stewart, sworn November 5, 2017, ¶10 [Appeal Book, Tab 17, page 244] 
17 Affidavit of Stanley Stewart, sworn November 5, 2017, ¶14 [Appeal Book, Tab 17, page245] 
18 Affidavit of Stanley Stewart, sworn November 5, 2017, ¶20 [Appeal Book, Tab 17, page 246] 
19 Affidavit of Stanley Stewart, sworn November 5, 2017, ¶17, 19 [Appeal Book, Tab 17, page 245-246] 
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precludes consideration of these factors. 

46. In jurisdictions including New Jersey, New York, California, and Illinois, the 

determination of death requires consideration and accommodation of individual wishes and 

beliefs.  Specific accommodation is made for those whose religious beliefs are violated by the 

determination of death by neurological criteria. These individuals are legally determined to be 

dead based on cardiorespiratory and not based on neurological criteria.  The New Jersey statute 

provides as follows: 

Death not declared in violation of individual's religious beliefs: The death of an individual 

shall not be declared upon the basis of neurological criteria pursuant to sections 3 and 4 

of this act when the licensed physician authorized to declare death, has reason to believe, 

on the basis of information in the individual's available medical records, or information 

provided by a member of the individual's family or any other person knowledgeable about 

the individual's personal religious beliefs that such a declaration would violate the 

personal religious beliefs of the individual. In these cases, death shall be declared, and the 

time of death fixed, solely upon the basis of cardio-respiratory criteria pursuant to section 

2 of this act. L.1991,c.90,s.5.20 

 

47. This approach is consistent with Canadian Constitutional values and traditions.  Contrary 

to the above regimes which do accommodate religious difference in the legal determination of 

death, the Court below found that death in Ontario cannot be subject to an individual’s wishes and 

beliefs and the accommodation of religious difference: 

To import subjectivity to the definition of death would result in a lack of objectivity, 

certainty and clarity. Such subjectivity could lead to an unacceptable level of 

medical, legal and societal uncertainty as well as potential adverse impacts on the 

health care and organ donation system.21    

 

                                                           
20New Jersey Declaration of Death Act, NJ Rev Stat § 26:6A-5; Cal. Health & Safety Code §1254.4; Illinois (210 ILCS 
85/6.24); at Schedule “B”; Delaney, Rachel. “Defining Death: Why all Fifty States Should Adopt the Uniform 
Definition of Death Act with a Religious Exception” April 2010. Marquette University Law School Legal Studies 
Research Paper Series 
21 Decision, ¶131  
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48. There is no evidence to support the fear that substantial numbers of families of brain dead 

patients would insist on continued treatment if brain death is not recognized as biological or legal 

death for those whose express wishes or religious beliefs are violated by that legal determination.   

Without evidence, the Court below diminished the weight of the opinion of Harvard Chair of 

Bioethics, Dr. Robert Truog on this point, based on the conclusion that the US and Canadian health 

care systems are fundamentally different.22 

PART III – ARGUMENT AND LAW 

 

A The Application of the Charter  

 

Determination and Certification of Death is a Legal Duty and State Function 

49. Determining if the Charter applies requires a functional assessment of the impugned 

actions and not merely consideration of the actor.  To the extent that one is involved in carrying 

out the exercise of a statutory or other legal duty, whether the actor be a government actor or not, 

a person in carrying out such a legal duty is properly the subject of Charter review: 

40     While hospitals may be autonomous in their day-to-day operations, they act as 

agents for the government in providing the specific medical services set out in the Act. 

The Legislature, upon defining its objective as guaranteeing access to a range of 

medical services, cannot evade its obligations under s. 15(1) of the Charter to provide 

those services without discrimination by appointing hospitals to carry out that 

objective. In so far as they do so, hospitals must conform with the Charter.23  

(emphasis added) 

 

                                                           
22 Decision, ¶129; Affidavit of Dr. Truog, affirmed November 28, 2017, exhibit “B [Appeal Book, Tab 20, page 418-
424] 
23 Eldridge v. British Columbia (Attorney General), (1997) 151 D.L.R. (4th) 577(SCC), ¶40-44, 51; R. v. Dersch, [1993] 
3 SCR 768, ¶20. 
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50. The determination and certification of death is not solely a medical act, but is a legally 

prescribed duty and state function that is subject to Charter scrutiny and compliance with the 

terms and requirements of the Charter and human rights law.  The law determines and defines 

death, not doctors, though doctors are charged with the responsibility to apply the medical 

criteria to determine when a person meets the legal standard for death.24 

51. In applying the law to determine and certify death, doctors engage in a legally prescribed, 

delegated state function which is properly the subject of Charter review.  The process to 

determine and certify death in this case was undertaken by the Respondent.   

52. Section 35(2) of the Regulation under the Vital Statistics Act forms part of the broader 

legislative scheme to determine and certify death in Ontario.  It provides as follows: 

(2) Subject to subsections (3) and (4), any legally qualified medical practitioner 

who has been in attendance during the last illness of a deceased person or who 

has sufficient knowledge of the last illness shall immediately after the death 

complete and sign a medical certificate of death in the form approved by the 

Registrar General, stating the cause of death according to the classification of 

diseases adopted by reference in section 70, and shall deliver the medical 

certificate to the funeral director.25   

 

53. lt is evident from the legislation that there is a government policy in place to ensure that 

the times, places and causes of deaths are ascertained and recorded.  Further, there is a well-

                                                           
24 Re Welfare of Bowman Walsh (1980), 617 P.2d 731, p. 732. 
25 R.R.O. 1990, Reg. 1094: GENERAL, r. 35(2); Vital Statistics Act, RSO 1990, c V.4, s. 21 (1); R.R.O. 1990, Reg. 1094, 
r. 35(2); Public Hospitals Act, RSO 1990, c P.40; R.R.O. 1990, Reg 965; Coroners Act, RSO 1990, c C.37 at Schedule 
“B” 



16 
 
 

regulated process for declaring a person legally dead.  Accordingly, the act of declaring Taquisha 

legally dead was a governmental act that attracts Charter scrutiny.26  

54. To the extent that the Respondent carries out a state function in legally determining and 

certifying death, either by statute or by common law, the Respondent’s actions are properly subject 

to review under the Charter and human rights law in respect of this expressly legal and state 

function.27   The Legislature cannot abdicate its Constitutional responsibility to legally define death 

by delegating that responsibility to doctors.28 

55. It is not appropriate for a Court to put itself in the place of the Legislature and to legislate 

a new regime that differs from the regime that the Legislature itself has put in place in respect of 

medical decision-making and consent to treatment, the determination and certification of death, 

and the resolution of disputes arising from withdrawal of treatment, including where a person’s 

legal status is in dispute.29  

56. Where the legislature is silent on the definition of death, courts can define death.  However, 

such a determination must conform to human rights law and the Constitution.  It must be based 

not only on medical criteria but also on individual wishes and beliefs.  The definition of death must 

respect individual autonomy, dignity, religious freedom, choice and equality and accommodate 

religious difference. 

                                                           
26 Eldridge v. British Columbia, [1997] 3 SCR 624, ¶44 

27 Decision, ¶229-232; Halpern v. Toronto, 2003 CarswellOnt 2159 (CA), ¶29. 
28 Multani v. Commission scolaire Marguerite-Bourgeoys, [2006] 1 S.C.R. 256, 2006 SCC 6, ¶22. 
29 Health Care Consent Act 1996, S.O. 1996, c.2, Sch A, s. 85 (a)(f)(g) at Schedule “B”; Manitoba (Director of Child & 
Family Services) v. C(A), 2009 SCC 30, ¶123-126. 
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57. There are two established medical standards for the determination of death in Ontario.30  In 

addition to the determination of death by neurological criteria, the determination of death by the 

cessation of cardiorespiratory function was established centuries ago and remains an applicable 

legal and medical standard today. 

58. Taquisha does not seek to circumvent the application of established standards relative to 

the determination of her death.  She merely seeks to apply those standards in a manner that respects 

her religious beliefs and express wishes as well as Charter values and her human rights.   

59. This is accomplished by application of the criteria for cardiorespiratory death to Taquisha.  

Determination of cardiorespiratory death is respectful of Taquisha’s religious liberty, equality, 

dignity and autonomy.  Determination of death by neurological criteria is not.  Failing that, 

Taquisha remains alive in Nova Scotia, New Jersey, New York and elsewhere, but according to 

the Court below is dead in Ontario.31    Such a result is ethically and legally untenable. 

Taquisha Does Not Meet the Criteria for Determination of Neurological Death 

60. The Court erred in finding that Taquisha’s movements are consistent with spinal cord 

reflexes and neurological death.  Dr. Shewmon and Dr. Carlen specifically assessed Taquisha’s 

movements and noted that many are not consistent with spinal cord reflexes according to the 

literature and their experience.  Moreover, the duration of these movements exceeds anything 

noted in the literature with respect to spinal cord reflexes.32 

                                                           
30 Decision, ¶52. 
31 Decision, ¶46; Human Organ and Tissue Donation Act, S.N.S. c.36, s.2(j),15-16; (fn 19 above) 
32 Affidavit of Dr. Carlen sworn November 24, 2017 [Appeal Book, Tab 19, page 278-279, 322-337]; Affidavit of Alan 
Shewmon at November 5, 2017 [Appeal Book, Tab 18, page 248-258, 261-263]; Affidavit of Dr. Truog, affirmed 
November 28, 2017, exhibit “B [Appeal Book, Tab 20, page 418-424] 
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61. The Court erred in law and fact and deprived Taquisha of procedural fairness when it 

disallowed the request for Taquisha's physical movements to be videotaped for a period of 72 

hours in order to allow for a proper systematic assessment of those movements and whether or not 

they reflect response to verbal commands and thus evidence of consciousness and brain function.33  

These movements remain ongoing for months after the disputed determination of death by 

neurological criteria, which reflects a marked departure from established studies in the literature 

that report that spinal cord reflexes do not last longer than 24-72 hours after a determination of 

death by neurological criteria.  Taquisha’s movements have not been systematically documented 

by her doctors.34 

62. By accepting death by neurological criteria as legal death and then by disregarding 

evidence of movements inconsistent with spinal cord reflexes, evidence of hypothalamic brain 

function, and the possibility of responsiveness to verbal commands that would negate a finding of 

neurological death, the lower Court erred by applying a legal definition of death that fails to 

conform with a biological definition of death and that fails to meet the standard of whole brain 

death.35 

B The Lower Court erred by failing to recognize and Apply Taquisha’s Charter Rights  

63. The Court’s predetermination of Taquisha’s death to justify non-application of her Charter 

and Human Rights amounts to a tautology that puts the cart before the horse. This error effectively 

                                                           
33 Endorsement, dated November 7, 2017 [Appeal Book, Tab 7, page 159-170] 
34 Transcript of Proceedings at Trial, dated November 30, 2017, p. 69 – cross examination of Dr. Healey [Appeal 
Book, Tab 22, page 438]; Affidavit of Alan Shewmon at November 5, 2017, ¶20, [Appeal Book, Tab 18, page 254] 
35 Re Hailu, 131 NEV Adv Opinion 89, Court File 68531, James Tibbals and Ari R. Joffe, “The Diagnosis of Brain 
Death: Apneic-Oxygenation as a Self-Fulfilling Diagnostic Test” in Considering Consciousness Clinically (Nova 
Science Publishers, 2016), p. 51-52 [Appeal Book, Tab 16, page 237-238];  
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deprived Taquisha of any consideration of her individual wishes and beliefs or of her consent to 

the withdrawal of treatment.  It also completely and improperly deprived her of any protection 

under the Charter and Human Rights Code by dehumanizing her as a non-person from the outset.  

This is despite clear evidence of her ongoing biological life and in spite of her fundamental 

religious belief about the moment of death.  According to Taquisha’s religious beliefs, she remains 

alive. 

64. The lower Court’s resort to fetal rights to justify extinguishing Taquisha’s personhood and 

identity is misguided.  A fetus has no humanity or personhood to extinguish under Canadian law.  

By contrast, Taquisha’s life, her humanity, and her religious beliefs justify recognition of her status 

as a person whose human rights must be respected particularly where the legal determination of 

her death is in dispute.36 

65. The Respondent’s argument depends exclusively upon a predetermination in their favour 

of the ultimate legal issue to be determined by the Court on this appeal, which is whether Taquisha 

is legally alive or dead; and whether or not the criteria and the legal process to determine and 

certify death in Ontario are ultimately Constitutional and respectful of Taquisha’s Charter and 

Human Rights and the values that underlie them, including accommodation of religious difference.  

They are not. 

                                                           
36 Hutterian Brethren of Wilson Colony v. Alberta, 2009 SCC 37, ¶91, citing Planned Parenthood of Southeastern 
Pennsylvania v. Casey, 505 U.S. 833 (U.S. Sup. Ct. 1992) (1992), at p. 851; R. v. Morgentaler, [1988] 1S.C.R. 295 at 
para 288. 
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Consideration of Individual Wishes and Beliefs 

66. Determination of death by neurological criteria disregards Taquisha’s express wishes and 

beliefs.  It is an assault on her religious liberty, human and constitutional rights. 

67. The Court failed to recognize Taquisha’s individual wishes and beliefs as relevant to the 

decision to stop all biological life-sustaining treatment, to obtain consent to withdraw treatment, 

or to determine her to be legally dead.  This failure was directly connected to the breach of 

Taquisha’s Charter rights prior to the declaration of her legal and medical death by neurological 

criteria. 

Direct Connection between Charter Breach and Death of Taquisha  

68. The Court erred when it failed to recognize the direct connection between the breach of 

Taquisha’s Charter rights and the ultimate determination of her legal death. 

69. In this case, the Respondent never took into account Taquisha’s individual wishes and 

beliefs regarding the moment of death before determining her to be medically and legally dead by 

neurological criteria.  Had they done so, they would have realized that the determination of death 

by neurological criteria violated Taquisha’s express wishes and beliefs that are constitutionally 

protected by s.2(a) of the Charter and encapsulated in the HCCA.  As such, the Respondent’s 

breach of Taquisha’s Charter rights was directly connected to the ultimate determination of her 

death in violation of her express wishes and beliefs and the Charter and Human Rights Code. 

70. Taquisha’s death is directly related to the breach of her Charter rights and public policy 

requires Charter review where there is factual nexus between the Charter breach and death itself.  

92      … I reject the idea that it is a foregone conclusion that the Charter should 

be read to not allow for any litigation where the breach of the Charter 



21 
 
 

allegedly contributed to a death. I also do not agree that societal concerns 

arising from a breach of the Charter in relation to one individual should never 

be corrected when the affected party dies…37 

 

71. The Supreme Court of Canada in Hislop noted that context is determinative as to whether 

or not death extinguishes a Charter claim and a party’s right to assert a claim either personally or 

based on public interest standing.38 

72. The Manitoba Court of Appeal in Grant makes clear that death does not extinguish 

standing to assert a Charter claim where the Charter violation contributes to the death.39  

73. If Taquisha or her personal representatives can’t advance her Charter rights and freedoms 

in an effort to challenge the legally mandated process to consent to the withdrawal of treatment, 

or to determine and certify her death, then this legal determination becomes effectively immune 

from judicial and Charter review and Taquisha is condemned to death without regard to her rights 

as set out under the Charter, without consideration of relevant Charter values, or her express 

wishes and religious beliefs about the moment of death.  It creates mischief in the law when a 

person’s Charter and HCCA protected wishes and beliefs must be the foundation for every other  

treatment decision made on behalf of an incapable person except his or her final decision. 

91      While I agree with the comments in Ward that the law regarding constitutional 

remedies must be cautiously developed, the Charter must also be interpreted in such a way 

as to allow courts to craft responsive and effective remedies in order to protect the purpose 

which a particular Charter right serves…40 

 

                                                           
37 Grant v. Winnipeg Health Authority, 2015 MBCA 44, ¶77, 92. 
38 Canada (A.G.) v. Hislop, [2007] 1 S.C.R. 429, ¶ 73; Grant v. Winnipeg Health Authority, 2015 MBCA 44, ¶66, 75, 
77. 
39 Grant v. Winnipeg Health Authority, 2015 MBCA 44, ¶32, 33, 44, 78. 
40 Grant v. Winnipeg Health Authority, 2015 MBCA 44, ¶91; Borowski v Canada, [1981] 2 SCR 575, page 598; 
Downtown East Side Sex Workers United against Violence Society v Canada, 2012 SCC 45, ¶52. 
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C Principles of Charter Interpretation 

74. The law must be interpreted in accordance with the values enshrined in the Charter.41  The 

HCCA is the embodiment of that obligation as it relates to health care decisions for incapable, 

vulnerable persons. 

75. Section 27 of the Charter requires that the rights and freedoms set out within it be 

interpreted and applied in a manner consistent with the multicultural and diverse heritage of 

Canadian society.  It represents an interpretative lens through which all rights set out in the 

Charter must be viewed. 

76. Human rights legislation is to be given a broad, generous and purposive reading. The Court 

should not search for ways to minimize those rights and to enfeeble their proper impact.42  

Ambiguities or hesitation in justifying restrictions on Charter rights are to be resolved in favour 

of individual rights.43 

D Proper Analysis under Section 2(a) 

 

77. The Court fundamentally misconstrued the underlying values that define and give 

meaning to the freedom of religion protection under s.2(a) of the Charter and misapplied the 

proper legal test under s.2(a) of the Charter. 

78. The purpose of s. 2(a) is to ensure that society does not interfere with profoundly 

                                                           
41 Decision, ¶229-232 
42 Canadian National Railway v. Canada (Canadian Human Rights Commission),1987 CarswellNat 831 (S.C.C.) para. 
26, followed in Symes v. R., 1993 CarswellNat 1178 (S.C.C.) para.209. 
43 B.(R.) v. Children's Aid Society of Metropolitan Toronto, 1995 CarswellOnt 105 (S.C.C.) para. 110, followed in 
Multani v. Commission scolaire Marguerite-Bourgeoys, 2006 CarswellQue 1368 (S.C.C.) para. 26. 
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personal religious beliefs that are integrally linked with an individual’s self-definition and 

fulfillment.44 

79.   To find an infringement under section 2(a) of the Charter, it must be shown that 

Taquisha held a sincere belief or practice that has a nexus with her Christian faith and that the 

Respondent’s actions in some way interfere with Taquisha’s religious beliefs or practices in a 

manner that is more than trivial. The state should not be the arbiter of dogma.  No person can be 

compelled to adhere directly or indirectly to a particular religion or to act in a manner contrary 

to his or her beliefs.45 

80. Failure to consider individual wishes or religious beliefs as part of the process to 

determine and certify death trivializes a person’s religious beliefs and wishes protected by 

section 2 at a time when they would most expect to derive comfort and security from them. 

 “At the heart of liberty is the right to define one’s own concept of existence, of 

meaning, of the universe, and of the mystery of human life. Beliefs about these 

matters could not define the attributes of personhood were they formed under 

compulsion of the State”46 

 

81. Madam Justice Wilson in Morgentaler stated as follows: 

“The idea of human dignity finds expression in almost every right and freedom 

guaranteed in the Charter.  Individuals are afforded their right to choose their 

own religion and their own philosophy of life, the right to choose with whom 

they will associate and how they will express themselves, the right to choose 

where they would live and what occupation they will pursue.  These are 

examples of the basic theory underlying the Charter, namely that the state will 

                                                           
44 R. v. Big M Drug Mart, [1985] 1 S.C.R. 295 at 336-337; Syndicat Northcrest v Anselem, 2004 SCC 47, ¶43-50. 
45Syndicat Northcrest v Anselem, 2004 SCC 47, ¶43-50, 56-57; Mouvement laїque Québécois v. Saguenay (City), 
2015 SCC 16, ¶69; Trinity Western University v. Law Society of Upper Canada, 2016 ONCA 518, ¶87. 
46 Hutterian Brethren of Wilson Colony v. Alberta, 2009 SCC 37, ¶91, citing Planned Parenthood of Southeastern 
Pennsylvania v. Casey, 505 U.S. 833 (U.S. Sup. Ct. 1992) (1992), at p. 851. 
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respect choices made by individuals and to the greatest extent possible, will 

avoid subordinating these choices to any one conception of the good life.”47  

82. She further noted in Jones: 

“I believe that the framers of the Constitution in guaranteeing “liberty” as a 

fundamental value in a free and democratic society had in mind the freedom of 

the individual to develop and realize his potential to the full, to plan his own life 

to suit his own character, to make his own choice for good or ill, to be non-

conformist, idiosyncratic and even eccentric - to be in today’s parlance, “his own 

person” and accountable as such.  John Stewart Mill described it as “pursuing 

our own good in our own way.” This, he believed, we would be free to do “so 

long as we do not attempt to deprive others of theirs or impede their efforts to 

obtain it.”  He added: 

Each is the proper guardian of his own health, whether bodily or mental 

and spiritual.  Mankind are greater gainers by suffering each other to live 

as seems good to themselves than by compelling each to live as seems 

good to the rest.48 

83. Section 2(a) protects religious minorities against the “tyranny of the majority”.  As stated 

by the Supreme Court in Big M: 

The values that underlie our political and philosophic traditions demand that every 

individual be free to hold and to manifest whatever beliefs and opinions his or her 

conscience dictates, provided, inter alia, only that such manifestations do not injure 

his or her neighbours or their parallel rights to hold and manifest beliefs and 

opinions of their own.49 

 

84. To the extent that the criteria for the neurological determination of death or the legal 

requirement to determine and certify death fail to provide for religious accommodation for those 

whose wishes and beliefs are violated by application of these criteria, the criteria and their 

                                                           
47 R. v. Morgentaler, [1988] 1S.C.R. 295 at para 288 
48 Jones v. The Queen, [1986] 2 S.C.R. 284, ¶26 
49R v. Big M Drug Mart Ltd., 1985 CarswellAlta 316 (SCC), ¶124. 
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application as part of the law to determine and certify death violate section 2 of the Charter.50  

85. Taquisha’s manner of living her life and ultimately her death are intimately tied to her 

beliefs and the right to manifest those beliefs without coercion or restraint by some other point of 

view, including with respect to the determination of the moment of her death. 

86. The very essence of Taquisha’s personal autonomy and beliefs about the nature of her 

personhood is what is fundamentally under challenge. The object of her belief such as a cross or a 

mountain are not at issue.  Taquisha’s soul and beating heart are not objects of belief.  They are 

indicia of the tenets of Taquisha’s faith and religious belief about the moment of death. 51 

87. The Court below dangerously overrides the accommodation of religious difference in 

favour of a uniform definition of death based on “medical and secular criteria”, in order to avoid 

“favouring one religion over another”. 52  In doing so, the Court incorrectly engages in definitional 

balancing of Taquisha’s religious freedoms protected under s.2(a) of the Charter and violates the 

duty of neutrality.53  Any such balancing should only take place under the minimal impairment 

analysis under s.1 of the Charter or under the undue hardship provisions of the Human Rights 

Code.  As a result, the analysis applied by the lower Court under s.2(a) cannot stand. 

88. It is clear from the jurisprudence on s.2(a) of the Charter that the government has a duty 

                                                           
50 Multani v. Commission scolaire Marguerite-Bourgeoys, [2006] 1 S.C.R. 256, 2006 SCC 6,  ¶80; Delaney, Rachel. 
“Defining Death: Why all Fifty States Should Adopt the Uniform Definition of Death Act with a Religious Exception” 
April 2010. Marquette University Law School Legal Studies Research Paper Series; Pope, Thaddeus M. “Brain Death 
Rejected: Expanding Legal Duties to Accommodate Religious Objections” in Law, Religion and Health in the United 
States, July 2017, Cambridge University Press. 
51 Ktunaxa Nation v. British Columbia, 2017 CarswellBC 3020 (SCC), ¶71 at Tab 17; R. v. Big M Drug Mart, [1985] 1 
S.C.R. 295, ¶94-99. 
52 Decision, ¶242  
53 Multani v. Commission scolaire Marguerite-Bourgeoys, [2006] 1 S.C.R. 256, 2006 SCC 6, ¶26, 30. 
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of religious neutrality.  This is based upon a democratic imperative as well as the state’s role in 

promoting diversity and multiculturalism.54 

89. Permitting medical practitioners to declare Taquisha legally dead based on the cessation of 

neurological activity is a practice that favours some religious or non-religious belief systems over 

the Christian belief system practiced by Taquisha.  The state and the Court below have consciously 

or tacitly taken a position on the question of what constitutes death in Canadian society, one that 

is at odds with the sincerely held religious beliefs of certain religious minorities, and Taquisha in 

particular. 

E Proper Analysis under Section 7 

90. An individual’s response to a grievous and irremediable medical condition is a matter 

critical to their dignity and autonomy.  Interference with their ability to make decisions 

concerning their bodily integrity and medical care trenches on liberty.55   Interference with the 

physical and psychological integrity of an individual represents a breach of security of the 

person. 

91. The unilateral decision to withdraw mechanical ventilation that will likely result in 

Taquisha’s death engages the Charter protections enshrined in section 7 as well as broader Charter 

values.56  Taquisha’s request for physician-assistance to sustain her life should be no less worthy 

of respect than a request for physician-assistance to end her life. 

                                                           
54 Mouvement laique Quebecois v. Saguenay (City), 2015 CarswellQue 2626 (SCC), ¶75. 
55Carter v. Canada, 2015 SCC 5, ¶66-67. 
56 Carter v. Canada, 2015 SCC 5, ¶66-67. 
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92. Interfering with Taquisha’s right to consent to decisions concerning her bodily integrity is 

an affront to her fundamental rights to life and security of the person as set out in s. 7.  It is a further 

affront to her human dignity and respect for her intrinsic worth and value as a human being.57 

93. The impugned laws relative to the determination of death in Ontario including the CMAJ 

guidelines and the common law standard set by the Court below are overbroad to the extent that 

they fail to accommodate religious difference.58 

94. Once one vulnerable person with a disability at the extreme becomes expendable, every 

person with disability becomes potentially expendable as the scientific goal posts move.   

Impugning the rights of one person impugns everyone’s rights. 

95. Who is to say that a person in a persistent vegetative state for a prolonged period of weeks, 

months or years should not still be deserving of Charter or human rights protection in the event 

that the medical guidelines change to impose a “level of consciousness” standard that determines 

that these individuals now meet the criteria for neurological death and are no longer considered to 

be living persons? 

96. Doctors applying the criteria for neurological determination of death must do so in a 

manner that is non-arbitrary and rooted in medical standards and practices that correspond to the 

definition of whole brain death as the irreversible cessation of all brain functions and that 

                                                           
57Re S.D. [1983] B.C.J. No.38 (BC Supreme Court) at p.9 para 38; Rodriguez v. British Columbia, [1993] 2 S.C.R. 519 
at p.588 para 1, p.592 para 3. 
58 Canada (Attorney General) v. Bedford, 2013 SCC 72, ¶103-104, 112-113, 120-22. 
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accommodates individual wishes, beliefs and religious differences.59 

97. To the extent that Taquisha manifests movements, physiological function and some 

evidence of hypothalamic brain function, she does not meet the whole brain death standard.  Her 

express wishes and beliefs that are violated by a determination of neurological death as legal death 

must be respected. 

F Proper Analysis under Section 15 

98. Section 15 serves two distinct but related purposes.  It expresses a commitment, deeply 

ingrained in our social, political and legal culture, to the equal worth and human dignity of all 

persons.  It also represents a desire to rectify and prevent discrimination against particular groups 

suffering social, political and legal disadvantage in our society.60 

99. Relative to the equality necessary to support religious freedom, the Supreme Court of 

Canada  noted as follows in Andrews: 

It was a wise man who said that there is no greater inequality than the equal 

treatment of unequals. 

The equality necessary to support religious freedom does not require 

identical treatment of all religions. In fact, the interests of true equality may 

well require differentiation in treatment. 61 

 

100. The Meiorin/Grismer approach establishes a unified remedial theory with two aspects:  

…..the removal of arbitrary barriers to participation by a group, and the 

requirement to take positive steps to remedy the adverse impact of neutral 

practices. 

62      Meiorin and Grismer also directed that practices that are neutral on 

their face but have an unjustifiable adverse impact based on prohibited 

                                                           
59 Re Hailu, 131 NEV Adv Opinion 89, Court File 68531, November 6, 2015, p. 14-19; Re DW, 20111 Canlii 18217 
(CCB), page 19. 
60Eldridge v. British Columbia (Attorney General), 1997 CarswellBC 1939 (SCC), ¶54. 
61 Andrews v Law Society of British Columbia, [1989] 1 SCR 143, ¶8. 



29 
 
 

grounds will be subject to a requirement to “accommodate the characteristics 

of affected groups within their standards, rather than maintaining 

discriminatory standards supplemented by accommodation for those who 

cannot meet them” (Grismer, at para. 19). (emphasis added)62 

 

101. Taquisha has experienced adverse effects discrimination by virtue of the application of a 

facially neutral standard relative to the determination and certification of death in a way that creates 

a distinction that results in disadvantage and adverse impact to Taquisha because of her disability 

and religious beliefs.  Those beliefs are violated by applying neurological death as legal death, 

without accommodation of her individual wishes and beliefs and religious difference. 

G Application of Section 1 -- Accommodation of Individual Wishes and beliefs and 

Religious Difference 

 

102. Any justification of violation of Taquisha’s Charter or human rights must meet the rigorous 

standards set out under s. 1 of the Charter or the undue hardship standard under the Human Rights 

Code.  The Respondent bears the burden to justify any such infringement.63 

Legislative objective 

103. There is no requirement under the statutory scheme or under the common law that requires 

the determination of death be either uniform or objective.  It is neither.  On the contrary, death is 

frequently determined by cessation of cardio-respiratory or neurological function, as the Court 

below acknowledged.  In effect, doctors exercise discretion as to the time and manner of 

determination of death depending on the circumstances. 

                                                           
62 Moore v. British Columbia (Education), 2012 SCC 61, ¶61-62. 
63 R. v. Oakes, [1986] 1 S.C.R. 103, ¶68-71 
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104. The lower Court imports the objective of uniformity, objectivity and predictability as part 

of the Common Law definition of death.  The Court incorrectly does so in a manner that negates 

consideration of Charter and human rights values and the accommodation of religious difference.  

105. As repeatedly noted by the Supreme Court of Canada, “the court should not accept an 

unrealistically exacting or precise formulation of the government’s objective which would 

effectively immunize the law from scrutiny at the minimal impairment stage”.64  

Minimal Impairment 

106. The Respondent must demonstrate that any limit on Taquisha’s Charter rights is 

reasonably tailored and necessary to achieve the legitimate legislative objective in order to justify 

a Charter infringement.65  The duty to accommodate has been applied as a corollary of the minimal 

impairment test.66 

107. The regimes in New Jersey and New York make abundantly clear that there are less 

harmful means of achieving the legislative goal of determining and certifying death that are 

respectful of religious liberty, equality, dignity and autonomy as well as of individual wishes and 

beliefs.  Religious individuals in pluralistic societies such as Ontario, New York, California and 

Illinois should demand no less from the law. 

                                                           
64 Alberta v. Hutterian Brethren of Wilson Colony, [2009] S.C.J. No. 37, ¶53-55. 
65 Multani v. Commission scolaire Marguerite-Bourgeoys, [2006] 1 S.C.R. 256, 2006 SCC 6, ¶51. 
66 Alberta v. Hutterian Brethren of Wilson Colony, [2009] S.C.J. No. 37, ¶53-55. 
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108. There is no evidence to suggest that accommodation of Taquisha would amount to an 

undue hardship or to minimal impairment, or that the infringement of her rights is justified as 

proportional to the legislative objective and to the constitutional values in question. 

109. The finding below that consideration of individual wishes and beliefs will create massive 

uncertainty medically, legally and socially is entirely speculative and is belied by the evidence 

from other jurisdictions and by the exceedingly rare number of cases like this one both in Ontario 

and around the world.67  It also completely disregards the statutorily mandated regime for 

substituted treatment decisions as set out in s.21 of the HCCA. 

110. The lower Court’s concerns about uncertainty from consideration of individual wishes and 

beliefs are addressed by recognizing the jurisdiction of the Consent and Capacity Board to resolve 

disputes that may arise relative to the balancing of medical considerations and individual wishes 

and beliefs.  This same process already applies relative to treatment decisions including withdrawal 

of mechanical ventilation likely to result in death.68 

H Consent and Capacity Board Jurisdiction Improperly Denied 

 

111. The Respondent and the lower Court erred in predetermining Taquisha to be dead as a 

matter of fact and law before the dispute about her ongoing treatment and the Respondent’s 

                                                           
67Affidavit of Dr. Truog affirmed November 28, 2017, exhibit “B” [Appeal Book, Tab 20, page____]; Delaney, 
Rachel. “Defining Death: Why all Fifty States Should Adopt the Uniform Definition of Death Act with a Religious 
Exception” April 2010. Marquette University Law School Legal Studies Research Paper Series; Pope, Thaddeus M. 
“Brain Death Rejected: Expanding Legal Duties to Accommodate Religious Objections” in Law, Religion and Health 
in the United States, July 2017, Cambridge University Press. 
68 Re DW, 2011 CanLii 18217 (CCB), p.19; Rasouli v. Sunnybrook, 2013 SCC 53, ¶97-98. 
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threatened unilateral withdrawal of mechanical ventilation without consent could be determined 

by the Consent and Capacity Board. 

112. The Court erred in law in ruling that it was bound by the CCB decisions in EI and UH.69  

These Board decisions undermine the ruling by the Supreme Court of Canada in Rasouli which 

makes clear that the CCB has jurisdiction to adjudicate disputes arising from the refusal to consent 

to the withdrawal of treatment based on multiple factors including express wishes and beliefs as 

well as medical considerations.  The Board frequently determines cases involving the withdrawal 

of mechanical ventilation as well as other life-sustaining measures that ultimately lead to the death 

of individuals. 70 

113. Neither EI nor UH was a case where the constitutionality of the legal process to determine 

and certify death in Ontario was challenged, or where the definition of death by neurological 

criteria was challenged based on the Charter or the Human Rights Code. 

114. There is no principled reason why the CCB would not have jurisdiction over a decision to 

withdraw mechanical ventilation in circumstances where the legal determination of death is 

disputed either on physiological or religious grounds. The reasons of the Supreme Court of Canada 

in Rasouli mandate this approach.71 

115. The Respondent asserts that end of life decisions including the determination of death are 

for doctors alone to make without regard to the patient’s prior express wishes and beliefs.  They 

deny that the patient’s inherent autonomy entitles them to make any contribution to the definition 

                                                           
69 Re El, 16-922-01, 16-922-02 (CCB) ; UH v Hamilton Hospital – 16-3084-01, 16-3084-02 (CCB); 
70 Re DW, 2011 CanLii 18217 (CCB), p.19 
71 Rasouli v. Sunnybrook, 2013 SCC 53, ¶97-98. 
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of their own best interests or well-being in respect of the withdrawal of life-sustaining treatment 

or the legal determination of their own death. 

PART IV – ORDER SOUGHT 

116. Taquisha seeks an Order to set aside the Certificate of Death dated September 21, 2017 

and directing that any dispute relating to her treatment be referred to the Consent and Capacity 

Board for Adjudication, together with Costs of the Appeal and in the Court below. 

 

 

____________________________ 

Hugh R. Scher 
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SCHEDULE “B” 
 

The Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 

 

2.   Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion and 

expression, including freedom of the press 

and other media of communication; 

(c) freedom of peaceful assembly; and 

(d) freedom of association. 

 

 

7.   Everyone has the right to life, liberty and security of the person and the right 

not to be deprived thereof except in accordance with the principles of 

fundamental justice. 

 

15.   (1) Every individual is equal before and 

under the law and has the right to the 

equal protection and equal benefit of the 

law without discrimination and, in 

particular, without discrimination based 

on race, national or ethnic origin, colour, 

religion, sex, age or mental or physical 

disability. 
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(2) Subsection (1) does not preclude any 

law, program or activity that has as its 

object the amelioration of conditions of 

disadvantaged individuals or groups 

including those that are disadvantaged 

because of race, national or ethnic origin, 

colour, religion, sex, age or mental or 

physical disability. 

  
  

 

 

 

 

 

Health Care Consent Act, 1996, S.O. 1996, c. 2, Sched. A 

1 The purposes of this Act are, 

 

(a) to provide rules with respect to consent to treatment that apply consistently in all settings; 

 

(b) to facilitate treatment, admission to care facilities, and personal assistance services, for 

persons lacking the capacity to make decisions about such matters; 

 

Note: On a day to be named by proclamation of the Lieutenant Governor, clause 1 (b) of the Act 

is amended by striking out “admission to care facilities” and substituting “admission to or 

confining in care facilities”. (See: 2017, c. 25, Sched. 5, s. 54 (1)) 
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(c) to enhance the autonomy of persons for whom treatment is proposed, persons for whom 

admission to a care facility is proposed and persons who are to receive personal assistance 

services by, 

 

(i) allowing those who have been found to be incapable to apply to a tribunal for a review of the 

finding, 

 

(ii) allowing incapable persons to request that a representative of their choice be appointed by 

the tribunal for the purpose of making decisions on their behalf concerning treatment, 

admission to a care facility or personal assistance services, and 

 

(iii) requiring that wishes with respect to treatment, admission to a care facility or personal 

assistance services, expressed by persons while capable and after attaining 16 years of age, be 

adhered to; 

 

Note: On a day to be named by proclamation of the Lieutenant Governor, clause 1 (c) of the Act 

is repealed and the following substituted: (See: 2017, c. 25, Sched. 5, s. 54 (2)) 

 

(c) to enhance the autonomy of persons for whom treatment is proposed, persons for whom 

admission to or confining in a care facility is proposed and persons who are to receive personal 

assistance services by, 

 

(i) allowing those who have been found to be incapable to apply to a tribunal for a review of the 

finding, 

 

(ii) allowing incapable persons to request that a representative of their choice be appointed by 

the tribunal for the purpose of making decisions on their behalf concerning treatment, 

admission to or confining in a care facility or personal assistance services, and 
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(iii) requiring that wishes with respect to treatment, admission to or confining in a care facility 

or personal assistance services, expressed by persons while capable and after attaining 16 years 

of age, be adhered to; 

 

(d) to promote communication and understanding between health practitioners and their 

patients or clients; 

 

(e) to ensure a significant role for supportive family members when a person lacks the capacity 

to make a decision about a treatment, admission to a care facility or a personal assistance 

service; and 

 

(f) to permit intervention by the Public Guardian and Trustee only as a last resort in decisions 

on behalf of incapable persons concerning treatment, admission to a care facility or personal 

assistance services.  1996, c. 2, Sched. A, s. 1. 

 

Note: On a day to be named by proclamation of the Lieutenant Governor, clauses (e) and (f) of 

the Act are repealed and the following substituted: (See: 2017, c. 25, Sched. 5, s. 54 (2)) 

 

(e) to ensure a significant role for supportive family members when a person lacks the capacity 

to make a decision about a treatment, an admission to or a confining in a care facility or a 

personal assistance service; and 

 

(f) to permit intervention by the Public Guardian and Trustee only as a last resort in decisions 

on behalf of incapable persons concerning treatment, admission to or confining in a care facility 

or personal assistance services. 

 

Interpretation 
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2 (1) In this Act, 

 

“treatment” means anything that is done for a therapeutic, preventive, palliative, diagnostic, 

cosmetic or other health-related purpose, and includes a course of treatment, plan of 

treatment or community treatment plan, but does not include, 

 

(a) the assessment for the purpose of this Act of a person’s capacity with respect to a 

treatment, admission to a care facility or a personal assistance service, the assessment for the 

purpose of the Substitute Decisions Act, 1992 of a person’s capacity to manage property or a 

person’s capacity for personal care, or the assessment of a person’s capacity for any other 

purpose, 

 

10 (1) A health practitioner who proposes a treatment for a person shall not administer the 

treatment, and shall take reasonable steps to ensure that it is not administered, unless, 

 

(a) he or she is of the opinion that the person is capable with respect to the treatment, 

and the person has given consent; or 

 

(b) he or she is of the opinion that the person is incapable with respect to the 

treatment, and the person’s substitute decision-maker has given consent on the 

person’s behalf in accordance with this Act. 

 

21 (1) A person who gives or refuses consent to a treatment on an incapable person’s behalf 

shall do so in accordance with the following principles: 
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1. If the person knows of a wish applicable to the circumstances that the incapable 

person expressed while capable and after attaining 16 years of age, the person shall give 

or refuse consent in accordance with the wish. 

 

2. If the person does not know of a wish applicable to the circumstances that the 

incapable person expressed while capable and after attaining 16 years of age, or if it is 

impossible to comply with the wish, the person shall act in the incapable person’s best 

interests. 

 

37 (1) If consent to a treatment is given or refused on an incapable person’s behalf by his or her 

substitute decision-maker, and if the health practitioner who proposed the treatment is of the 

opinion that the substitute decision-maker did not comply with section 21, the health 

practitioner may apply to the Board for a determination as to whether the substitute decision-

maker complied with section 21.  1996, c. 2, Sched. A, s. 37 (1). 

 

(2) The parties to the application are: 

 

1. The health practitioner who proposed the treatment. 

 

2. The incapable person. 

 

3. The substitute decision-maker. 

 

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 37 (2). 

 

(3) In determining whether the substitute decision-maker complied with section 21, the Board 

may substitute its opinion for that of the substitute decision-maker. 
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85 (1) The Lieutenant Governor in Council may make regulations, 

 

(a) prescribing facilities as care facilities for the purpose of clause (b) of the definition of “care 

facility” in subsection 2 (1) and providing transitional rules for the application of the Act to such 

facilities; 

 

(b) for the purpose of the definition of “evaluator” in subsection 2 (1), prescribing categories of 

persons as evaluators and prescribing the circumstances in which those persons or other 

persons described in the definition may act as evaluators; 

 

(c) prescribing categories of persons as health practitioners for the purpose of the definition of 

“health practitioner” in subsection 2 (1); 

 

(d) prescribing things that do not constitute a personal assistance service for the purpose of the 

definition of “personal assistance service” in subsection 2 (1); 

 

(e) prescribing places, programs, providers and circumstances for the purpose of the definition 

of “recipient” in subsection 2 (1); 

 

(f) prescribing things that do not constitute treatment for the purpose of the definition of 

“treatment” in subsection 2 (1); 

 

(g) prescribing excluded acts for the purpose of clause 3 (1) (b); 

 

(h) governing determinations by health practitioners of capacity with respect to treatment and 

governing determinations by evaluators of capacity with respect to admission to a care facility 

or a personal assistance service; 
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Vital Statistics Act, RSO 1990, c V.4, s. 21 (1) 
 
Registration of death 
 
21 (1) The death of every person who dies in Ontario shall be registered in accordance with the 
regulations.  1994, c. 27, s. 102 (17). 
 
(2) Such persons as are described in the regulations shall, in the prescribed circumstances, 
provide such information as may be prescribed within the time, in the manner and to the 
person prescribed by the regulations in order to register the death.  1994, c. 27, s. 102 (17); 
1997, c. 9, s. 7 (2). 
 
(3) Division registrars shall perform such duties as may be prescribed in respect of the 
registration of deaths and the provision of documentation.  1994, c. 27, s. 102 (17). 
 
(4) Except as provided in the regulations or as provided under any other Act, no person shall 
copy or duplicate a document signed by a legally qualified medical practitioner, or by any other 
person, who is required to sign the document under this Act or the regulations; nor shall any 
person obtain or attempt to obtain any such document or a copy of it.  1997, c. 9, s. 7 (2). 
 
(5) If there is reason to believe that a person has died as a result of any cause other than 
disease, or has died as a result of negligence, malpractice or misconduct on the part of others 
or under such circumstances as require investigation, no documentation shall be issued unless, 
 
(a) in accordance with the Coroners Act, the body has been examined and an investigation into 
the circumstances of the death has been made or an inquest has been held; 
 
(b) a coroner has signed the documentation if any that is prescribed; and 
 
(c) the other provisions of this Act and the regulations regarding registration of death have 
been complied with.  2001, c. 21, s. 16; 2010, c. 16, Sched. 8, s. 4 (1). 
 
(6) If a person has died under any of the circumstances mentioned in subsection (5) and the 
coroner cannot provide the prescribed information related to the cause of death, the coroner 
may issue a warrant to bury if the body has been examined as provided in the Coroners Act and 
the coroner shall subsequently complete and deliver such documentation in the manner, within 
the time and to the person prescribed by the regulations.  2001, c. 21, s. 16; 2010, c. 16, Sched. 
8, s. 4 (2). 
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(7) Subsections (5) and (6) do not apply if the person has died after receiving medical assistance 
in dying within the meaning of section 241.1 of the Criminal Code (Canada), and a coroner has 
been given notice of or information about the death under section 10.1 of the Coroners Act and 
determined that the death ought not to be investigated. 2017, c. 7, s. 5. 
 
R.R.O. 1990, Reg. 1094: GENERAL, r. 35(2) 
35 (1) Upon the request of the funeral director, the applicable one of the following persons 
shall complete, certify and deliver to the funeral director a statement in the form approved by 
the Registrar General that contains personal particulars of the deceased: 
 
1. The nearest relative present at the death or last illness, or any relative who may be available. 
 
2. If no relative is available, the occupier of the premises in which the deceased died or, if the 
occupier is the deceased, any adult person residing in the premises who was present at the 
death or has knowledge of the personal particulars. 
 
3. If the death occurred in unoccupied premises and no relative is available, any adult person 
who was present at the death or has knowledge of the personal particulars. 
 
4. The coroner who has been notified of the death and who has made an investigation into the 
death, received a report of the results of an investigation into the death or held an inquest 
regarding the death.  O. Reg. 68/09, s. 22; O. Reg. 357/11, s. 7. 
 
(2) Subject to subsections (3) and (4), any legally qualified medical practitioner who has been in 
attendance during the last illness of a deceased person or who has sufficient knowledge of the 
last illness shall immediately after the death complete and sign a medical certificate of death in 
the form approved by the Registrar General, stating the cause of death according to the 
classification of diseases adopted by reference in section 70, and shall deliver the medical 
certificate to the funeral director.  O. Reg. 68/09, s. 22. 
 
(3) A registered nurse who holds an extended certificate of registration under the Nursing Act, 
1991 shall, immediately after the death of a person, complete and sign a medical certificate of 
death in the form approved by the Registrar General, stating the cause of death according to 
the classification of diseases adopted by reference in section 70 and shall deliver the medical 
certificate to the funeral director if, 
 
(a) the nurse has had primary responsibility for the care of the deceased during the last illness 
of the deceased; 
 
(b) the death was expected during the last illness of the deceased; 
 
(c) there was a documented medical diagnosis of a terminal disease for the deceased made by a 
legally qualified medical practitioner during the last illness of the deceased; 
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(d) there was a predictable pattern of decline for the deceased during the last illness of the 
deceased; and 
 
(e) there were no unexpected events or unexpected complications during the last illness of the 
deceased.  O. Reg. 68/09, s. 22. 
 
(4) In the case of a death which a coroner has investigated under the Coroners Act, the coroner 
shall, as soon as the cause of death is known, complete and sign a medical certificate of death 
in the form approved by the Registrar General, stating the cause of death according to the 
classification of diseases adopted by reference in section 70, and shall deliver the medical 
certificate to the funeral director. O. Reg. 144/17, s. 1 (1). 
 
(5) Upon receiving the statement containing the personal particulars and upon receiving the 
medical certificate of death or a warrant to bury, the funeral director shall complete the 
statement containing personal particulars, setting out the proposed date and place of burial, 
cremation or other disposition or the removal of the body, and shall deliver the documents so 
received to the division registrar of, 
 
(a) the registration division within which the death occurs, if the place of death is known; or 
 
(b)  the registration division within which the body is found, if the place of death is not 

known. 
 
Public Hospitals Act, RSO 1990, c P.40; R.R.O. 1990, Reg 965 
 
Coroners Act, RSO 1990, c C.37  
 

 

 

New Jersey: 

New Jersey Declaration of Death Act, L.1991,c.90.   

NJ Rev Stat § 26:6A.  

26:6A-1. Short title; declarations in accord with act a. This act shall be known and may be cited 

as the "New Jersey Declaration of Death Act." b. The death of an individual shall be declared in 

accordance with the provisions of this act. L.1991,c.90,s.1.  
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26:6A-2. Declaration of death based on cardio-respiratory criteria An individual who has 

sustained irreversible cessation of all circulatory and respiratory functions, as determined in 

accordance with currently accepted medical standards, shall be declared dead. L.1991,c.90,s.2.  

26:6A-3. Declaration of death based on neurological criteria Subject to the standards and 

procedures established in accordance with this act, an individual whose circulatory and 

respiratory functions can be maintained solely by artificial means, and who has sustained 

irreversible cessation of all functions of the entire brain, including the brain stem, shall be 

declared dead. L.1991,c.90,s.3.  

26:6A-4. Physician to declare death a. A declaration of death upon the basis of neurological 

criteria pursuant to section 3 of this act shall be made by a licensed physician professionally 

qualified by specialty or expertise, in accordance with currently accepted medical standards and 

additional requirements, including appropriate confirmatory tests, as are provided pursuant to 

this act. b. Subject to the provisions of this act, the Department of Health, jointly with the Board 

of Medical Examiners, shall adopt, and from time to time revise, regulations setting forth (1) 

requirements, by specialty or expertise, for physicians authorized to declare death upon the 

basis of neurological criteria; and (2) currently accepted medical standards, including criteria, 

tests and procedures, to govern declarations of death upon the basis of neurological criteria. 

The initial regulations shall be issued within 120 days of the enactment of this act. c. If the 

individual to be declared dead upon the basis of neurological criteria is or may be an organ 

donor, the physician who makes the declaration that death has occurred shall not be the organ 

transplant surgeon, the attending physician of the organ recipient, nor otherwise an individual 

subject to a potentially significant conflict of interest relating to procedures for organ 

procurement. d. If death is to be declared upon the basis of neurological criteria, the time of 

death shall be upon the conclusion of definitive clinical examinations and any confirmation 

necessary to determine the irreversible cessation of all functions of the entire brain, including 

the brain stem. L.1991,c.90,s.4. 

26:6A-5. Death not declared in violation of individual's religious beliefs The death of an 

individual shall not be declared upon the basis of neurological criteria pursuant to sections 3 

and 4 of this act when the licensed physician authorized to declare death, has reason to believe, 

on the basis of information in the individual's available medical records, or information 

provided by a member of the individual's family or any other person knowledgeable about the 

individual's personal religious beliefs that such a declaration would violate the personal 

religious beliefs of the individual. In these cases, death shall be declared, and the time of death 

fixed, solely upon the basis of cardio-respiratory criteria pursuant to section 2 of this act. 

L.1991,c.90,s.5.  
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26:6A-6. Immunity granted to health care practitioner, provider, hospital A licensed health care 

practitioner, hospital, or the health care provider who acts in good faith and in accordance with 

currently accepted medical standards to execute the provisions of this act and any rules or 

regulations issued by the Department of Health or the Board of Medical Examiners pursuant to 

this act, shall not be subject to criminal or civil liability or to discipline for unprofessional 

conduct with respect to those actions. These immunities shall extend to conduct in conformity 

with the provisions of this act following enactment of this act but prior to its effective date. 

L.1991,c.90,s.6.  

26:6A-7. Obligations of insurance providers unchanged Changes in pre-existing criteria for the 

declaration of death effectuated by the legal recognition of modern neurological criteria shall 

not in any manner affect, impair or modify the terms of, or rights or obligations created under, 

any existing policy of health insurance, life insurance or annuity, or governmental benefits 

program. No health care practitioner or other health care provider, and no health service plan, 

insurer, or governmental authority, shall deny coverage or exclude from the benefits of service 

any individual solely because of that individual's personal religious beliefs regarding the 

application of neurological criteria for declaring death. L.1991,c.90,s.7.  

26:6A-8. Rules, regulations, policies, practices to gather reports, data a. Pursuant to the 

"Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.) the Department of Health 

shall establish rules, regulations, policies and practices as may be necessary to collect annual 

reports from health care institutions, to gather additional data as is reasonably necessary, to 

oversee and evaluate the implementation of this act. The department shall seek to minimize 

the burdens of record-keeping imposed by these rules, regulations, policies and practices, and 

shall seek to assure the appropriate confidentiality of patient records. b. The Department of 

Health, the Board of Medical Examiners, and the New Jersey Commission on Legal and Ethical 

Problems in the Delivery of Health Care shall jointly evaluate the implementation of this act and 

report to the Legislature, including recommendations for any changes deemed necessary, 

within five years from the effective date of this act. L.1991,c.90,s.8. 

 

Nova Scotia 

 

Human Organ and Tissue Donation Act, SNS 2010, c 36 
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2 In this Act, 

 

(j) "death" means the irreversible cessation of the functioning of the organism as a whole 

as determined by the irreversible loss of the brain's ability to control and co-ordinate all of the 

organism's critical functions; 

 

15 The specific medical tests to demonstrate that death has occurred are those established 

by the medical profession from time to time. 

 

16 (1) For the purposes of organs donated after death for transplantation, the fact of 

death must be determined by at least two physicians who have skill and knowledge in 

conducting the specific medical tests established by the medical profession for determining 

death. 

 

(2) No physician, who has had any association with the proposed organ recipient that might 

influence physician's judgement, shall take any part in the determination of death of the organ 

donor. 

 

(3) No physician, who took any part in the determination of death of the organ donor, shall 

participate in any way in the organ transplant procedures. 

 

New York: 

10 CRR-NY 400.16 

NY-CRR 

OFFICIAL COMPILATION OF CODES, RULES AND REGULATIONS OF THE STATE OF NEW YORK 

TITLE 10. DEPARTMENT OF HEALTH 

CHAPTER V. MEDICAL FACILITIES 
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SUBCHAPTER A. MEDICAL FACILITIES—MINIMUM STANDARDS 

ARTICLE 1. GENERAL 

PART 400. ALL FACILITIES—GENERAL REQUIREMENTS 

10 CRR-NY 400.16 

 

400.16 Determination of death. 

(a) An individual who has sustained either: 

(1) irreversible cessation of circulatory and respiratory functions; or 

(2) irreversible cessation of all functions of the entire brain, including the brain stem, is dead. 

(b) A determination of death must be made in accordance with accepted medical standards. 

(c) Death, as determined in accordance with paragraph (a)(2) of this section, shall be deemed to 

have occurred as of the time of the completion of the determination of death. 

(d) Prior to the completion of a determination of death of an individual in accordance with 

paragraph (a)(2) of this section, the hospital shall make reasonable efforts to notify the 

individual's next of kin or other person closest to the individual that such determination will 

soon be completed. 

(e) Each hospital shall establish and implement a written policy regarding determinations of 

death in accordance with paragraph (a)(2) of this section. Such policy shall include: 

(1) a description of the tests to be employed in making the determination; 

(2) a procedure for the notification of the individual's next of kin or other person closest to the 

individual in accordance with subdivision (d) of this section; and 

(3) a procedure for the reasonable accommodation of the individual's religious or moral 

objection to the determination as expressed by the individual, or by the next of kin or other 

person closest to the individual. 

10 CRR-NY 400.16 
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California  

Cal. Health & Safety Code §1254.4. 

1254.4. (a) A general acute care hospital shall adopt a policy for providing family or next of kin 

with a reasonably brief period of accommodation, as described in subdivision (b), from the time 

that a patient is declared dead by reason of irreversible cessation of all functions of the entire 

brain, including the brain stem, in accordance with Section 7180, through discontinuation of 

cardiopulmonary support for the patient. During this reasonably brief period of 

accommodation, a hospital is required to continue only previously ordered cardiopulmonary 

support. No other medical intervention is required. 

(b) For purposes of this section, a reasonably brief period means an amount of time afforded to 

gather family or next of kin at the patient s bedside. 

(c) (1) A hospital subject to this section shall provide the patient s legally recognized health care 

decisionmaker, if any, or the patient s family or next of kin, if available, with a written 

statement of the policy described in subdivision (a), upon request, but no later than shortly 

after the treating physician has determined that the potential for brain death is imminent. 

(2) If the patient s legally recognized health care decisionmaker, family, or next of kin voices any 

special religious or cultural practices and concerns of the patient or the patient s family 

surrounding the issue of death by reason of irreversible cessation of all functions of the entire 

brain of the patient, the hospital shall make reasonable efforts to accommodate those religious 

and cultural practices and concerns. 

(d) For purposes of this section, in determining what is reasonable, a hospital shall consider the 

needs of other patients and prospective patients in urgent need of care. 

(e) There shall be no private right of action to sue pursuant to this section. 

(Added by Stats. 2008, Ch. 465, Sec. 1. Effective January 1, 2009.) 

 

Illinois  

(210 ILCS 85/6.24)  

Sec. 6.24. Time of death; patient's religious beliefs. Every hospital must adopt policies and 

procedures to allow health care professionals, in documenting a patient's time of death at the 
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hospital, to take into account the patient's religious beliefs concerning the patient's time of 

death.  

(Source: P.A. 95-181, eff. 1-1-08; 95-876, eff. 8-21-08.) 

 

 


